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QUESTION 1 (70 MARKS) 


Lisa owns and operates runs a bakery in Potts Point, Sydney. She bakes a number of different types of 
goodies but is renowned for her cupcakes, croissants and other French pastries. 


On 3 January 2014, she enters into a contract with Chris who runs a bed and breakfast (B&B) on the 
north shore of Sydney. Chris charges guests $350 per room per night, which includes a fully cooked 
breakfast featuring Lisa’s croissants. The contract specifies that Lisa will deliver to Chris five (5) 
croissants on or before 5:30 am each day at the cost of $3 per croissant. In addition, all croissants must 
be baked on the same day Lisa delivers them and they must be edible. The contract also contains the 
following term: 


8. The supplier shall pay to the purchaser a penalty of $100 per day for breach of any term of 
the contract committed by the supplier. 


Performance of the contract, which is of three months’ duration, commences on | February 2014. 


On 1 and 2 February 2014, the croissants are delivered to Chris in accordance with the contract. 
However, on 3, 4 and 5 February 2014, Lisa delivers the croissants to Chris at 7 am. Chris, whose 
guests happen to be checking out from the B&B at 6 am on each of those days, is forced to buy the 
croissants she needs from another bakery which charges $10 per croissant. On 6 February 2014, Lisa 
delivers four croissants. Fortunately, Chris suffers no loss. On 7 February 2014, the croissants that 
Lisa delivers are stale. Two of Chris’ guests complain about the poor quality of the croissants and 
decide to cancel their bookings for that evening. Each guest was staying in a separate room and Chris 
cannot find two other individuals who want the rooms. On 8 February 2013, the five B&B guests who 
eat the croissants delivered that morning come down with food poisoning and are later hospitalised. It 
turns out the butter Lisa used to bake the croissants was contaminated with bacteria. Chris is later 
forced to compensate the five guests for their medical expenses totalling $20,000. 


Angered by Lisa’s behaviour, Chris terminates the contract and sues Lisa for the following amounts: 


The breaches on 3, 4 and 5 February 2014 $100 x 3 = $300 


The breach on 6 February 2014 $100 x 1 = $100 
The breach on 7 February 2014 $350 x 2 = $700 
The breach on 8 February 2014 $20,000 


On | March 2014, Lisa enters into a contract with a French-style café in the central business district of 
Sydney called Café Au Lait. The terms of the contract are as follows: 


1. Each day the supplier shall deliver to the purchaser on or before 5:30 am: 

a. fifty (50) pain au chocolat; 

b. fifty (50) croissants; 

c. ten (10) loaves of multigrain bread; and 

d. twenty (20) jelly doughnuts, each of which must be sealed in plastic. 
2. The purchase shall pay to the supplier within fourteen (14 days) of receipt: 

a. $5 for each pain au chocolat 

b. $3 for each croissant 

c. $10 for each loaf of multigrain bread; and 

d. $2 for each jelly doughnut. 


Question I continued on page 3 
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Performance of the contract, which lasts one year, commences on 2 March 2014. 


On 2 March 2014, Lisa delivers all items in accordance with the contract. On 3 March 2014, only five 
(5) jelly doughnuts delivered are sealed in plastic; fifteen (15) are wrapped in waxed paper. Café Au 
Lait has the option of rejecting the jelly doughnuts in waxed paper but decides that it will still be able 
to sell them to its customers. On 4 March 2014, Lisa forgets to deliver one of the pain au chocolat. On 
5 March 2014, nothing is delivered apart from 10 croissants. On 6 March 2014, Lisa sends Café au 
Lait an invoice for $2,160 which is calculated as follows: 


2 March 2014 3 March 2014 
50 pain au chocolat x $5 = $250 50 pain au chocolat x $5 = $250 
50 croissants x $3 = $150 50 croissants x $3 = $150 
10 loaves of multigrain bread x $10 = $100 10 loaves of multigrain bread x $10 = $100 
20 jelly doughnuts x $2 = $40 20 jelly doughnuts x $2 = $40 
Total = $540 Total = $540 
4 March 2014 So 


50 pain au chocolat x $5 = $250 

50 croissants x $3 = $150 

10 loaves of multigrain bread x $10 = $100 
20 jelly doughnuts x $2 = $40 


50 pain au chocolat x $5 = $250 

50 croissants x $3 = $150 

10 loaves of multigrain bread x $10 = $100 
20 jelly doughnuts x $2 = $40 


Total = $540 Total = $540 


Café Au Lait believes Lisa has incorrectly calculated the invoice and is refusing to pay for the 2, 3, 4 
and 5 March 2014 deliveries in their entirety. 


In April 2014, Lisa negotiates a contract with Rosso, an owner of a corner shop in Parramatta, NSW 
called Galahs which sells newspapers, greeting cards, hamburgers, chips and other snacks. Rosso is 
keen to retail some of Lisa’s cupcakes decorated with a number of different animal motifs. Rosso, 
who is gluten intolerant, tells Lisa he is ‘delighted to be able to retail gluten free cupcakes. There are a 
number of families with children who cannot eat cupcakes because they are allergic to gluten. I can 
advertise that fact in the local newspapers.’ Lisa responds to Rosso by stating, ‘Eating a gluten free 
diet will promote healthy weight loss, especially if part of a well-balanced diet.’ On the basis of what 
Lisa tells him, Rosso enters into a written contract for the purchase of her cupcakes but the contract 
does not specify that the cupcakes supplied to Rosso must be made using gluten free flour. In July 
2014, he is forced to pay $10,000 in damages to a child who had a severe allergic reaction to gluten 
after eating one of Lisa’s cupcakes that Rosso sold to him. 


Answer each of the following: 
a. Is Chris entitled to all (or part) of the money she is claiming from Lisa? Justify your 


answer. Do not consider the issue of common law damages. 


b. Can Lisa recover the money she is seeking from Café Au Lait for the 2, 3, 4 and 5 March 
2014 deliveries? Provide reasons for your answer. 


c. Does Rosso have any possible rights and remedies against Lisa under the Australian 
Consumer Law (ACL)? Why? Why not? 
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QUESTION 2 (30 MARKS) 


Answer each of the following: 


a) Why does McHugh J dissent from the majority in Commonwealth v Amann Aviation 
(1991) 174 CLR 64? (7.5 marks) 


b) Explain the decision of the High Court in DTR Nominees v Mona Homes (1978) 138 CLR 
423. (7.5 marks) 


c) What two arguments did Hawker Pacific Pty Ltd make to the NSW Court of Appeal in 
Hawker Pacific v Helicopter Charter (1991) 22 NSWLR 298? Why does Priestly JA reject 
both of them? (7.5 marks) 


d) In Vadasz v Pioneer Concrete SA Pty Ltd (1995) 184 CLR 102, the High Court agreed with 
the findings of the trial judge. Why? (7.5 marks) 


Please remember - This examination question paper MUST BE HANDED IN. Failure to do so may 
result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


